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vs . 
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W. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


INTRODUCTION j 

The United States appeals from an order of the District 
Court sustaining a demurrer to an indictment which charged 
the appellees jointly and severally with manslaughter in per¬ 
mitting a fire hazard in an apartment building of which the 
appellees were respectively the owners and lessee, causing 
death. 

JURISDICTIONAL STATEMENT I 


The District Court of the United States for the District of 
Columbia by its decision and judgment of January 23, 1945 
(App. 20) sustained the demurrer of the appellant (App. 19) 
to the indictment (App. 13) w-hich charged the appellees with 
manslaughter. The Act of May 9, 1942, 56 Stat. p. 271, pro¬ 
vides that an appeal may be taken by and on behalf of the 
United States from district courts to circuit courts of appeal 
or to the United States Court of Appeals for the District of 
Columbia from a decision or judgment sustaining a demurrer 


(l) 
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to an indictment. Section 23-105 of the District of Columbia 
Code, 1940 Edition, gives the United States in criminal pros¬ 
ecutions the same right of appeal that is given to the defendant. 

STATEMENT OF THE CASE 

The indictment in this case, which was returned in the Dis¬ 
trict Court on June 30. 1944, named as defendants the three 
appellees. Interstate Properties, Inc., a body corporate; 
Thomas B. Lawler and Jacob W. Block. Lawler was Vice 
President of the corporation and engaged actively in the man¬ 
agement of its affairs. The corporation owned an apartment, 
or rooming house, at 51 Randolph Place NW., in the District 
of Columbia, and at the time of the alleged manslaughter the 
property was leased to the appellee Jacob W. Block. The de¬ 
ceased was named Audrey M. McNeeley. She was a roomer 
in the building, and on April 23, 1944, suffered severe burns 
which proved to be fatal, resulting in her death on April 28, 
1944. The indictment charged all three appellees jointly and 
severally with responsibility for this death and accused them 
of manslaughter in that by their wanton carelessness they 
caused and suffered a condition to exist which inevitably re¬ 
sulted in the fatal fire. 

The indictment laid the charges to the three appellees by 
substantially the following allegations: 

The corporation was the owner of the building. The ap¬ 
pellee Thomas B. Lawler, Vice President of the corporation, 
was actively engaged in the management of its affairs. 
Appellee Block was the lessee of the building at 51 Randolph 
Place NW., and well knew that persons would live and be in 
and about that building. On the first day of October 1940, and 
on divers other days thereafter, Block paid rent to the corpora¬ 
tion in accordance with his said lease, and Block, with the con¬ 
sent of the corporation and of Lawler, solicited roomers and 
rented the rooms to occupants and operated the building as a 
rooming house, and Block received rent from the tenants. 

The indictment then alleged that all the appellees jointly 
and severally did use and maintain the building as a rooming 
house and thereby did assume toward the occupants a legal duty 
to use reasonable care to keep and maintain the premises in 
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a reasonably safe condition. It further alleged that all appel¬ 
lees jointly and severally owed a duty to the tenants to comply 
with all regulations and ordinances relating to the safety of the 
building, and for the protection of the tenants, and more par¬ 
ticularly to comply with the building code and the elevator 
code of the District of Columbia then in force and effect. 

That nevertheless the appellees jointly and severally main¬ 
tained and suffered to be maintained in that building an ele¬ 
vator, dumb-waiter, shaft, and hoistway extending from the 
basement to the roof which was in such condition as to consti¬ 
tute a menace and a fire hazard and endanger the life of the 
tenants. This elevator is described in the indictment as fopr 
feet square, made up of, and lined from the basement to the 
roof with lumber, boards, and scaffolding, and joists held to¬ 
gether with metal nails, bolts, and clamps. 

The indictment then charged that the appellees jointly apd 
severally knowingly used this elevator shaft and permitted it 
to be used as a receptacle for paper, trash, and other refuse, ql- 
though they knew from orders, instructions, and directives 
made by proper District of Columbia officials that the sajd 
elevator shaft was required to be of fire-resistive construction. 
This elevator shaft, on the contrary, was of inflammable mate¬ 
rial. to wit, wood, and was. therefore, dangerous to life and likely 
to ignite by reason of the trash and other refuse in the shaft 
and cause a fire throughout the building. The indictment thqn 
charges that the appellees jointly and severally, and contrary 
to the pertinent regulations, neglected to provide a fire escape 
in the front portion of the building, which regulations the ap¬ 
pellees were bound to know and did know, or by the exercise of 
reasonable diligence could have ascertained. Finally, the in¬ 
dictment alleges that Audrey M. McNeeley was one of the oc¬ 
cupants of the building, and by reason of the condition de¬ 
scribed in the indictment, a fire started in the building on April 
23, 1944, in or about the said elevator, dumb-waiter shaft, and 
hoistway, which did burn and consume the parts of the build¬ 
ing which Audrey M. McNeeley occupied lawfully in the build¬ 
ing, whereby she received burns in and about her head and 
body which resulted in her death on April 28, 1944. 
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The District Court sustained a demurrer to this indictment. 
The ground of this judgment is that the indictment showed 
different, rather than joint, relations between the respective 
appellees and the deceased, from which it would follow that 
their respective neglect would not flow into the same result 
so that the neglect of one was the neglect of all. A further 
ground is that the indictment failed to charge what particular 
omissions each appellee was accused of. (Memorandum 
Opinion of Court Sustaining Demurrer, App. 20). 

STATUTE INVOLVED 

Section 22-2405, District of Columbia Code. 1040 Edition: 

PUNISHMENT FOR MANSLAUGHTER 

Whoever commits manslaughter shall be punished by 
a fine not exceeding one thousand dollars, or by im¬ 
prisonment not exceeding fifteen years, or by both such 
fine and imprisonment. 

STATEMENT OF POINT 

Whether the owner and the lessee of a building used, as both 
of them knew, as a rooming house, are jointly indictable for a 
death caused by a condition which they both knew of, which 
each, by law and regulations, was under duty to prevent and 
cure, and which each, and both, negligently permitted to exist. 

SUMMARY OF ARGUMENT 

Although the indictment names three defendants, only two 
capacities enter into it. The corporation and Lawler each 
occupy the position of owner of the building. Block was lessee. 
The question therefore is whether an owner and a lessee can, 
under the circumstances of this case, be jointly liable for the 
same death. 

If two persons owe a duty with respect to an identical object 
which is a potential danger to life, and each of those two per¬ 
sons neglects his duty so that the object, with his knowledge, 
becomes an actual threat to life. they, in effect, join in a con¬ 
spiracy of neglect which produces the fatal result if death does 
result from the object. It does not detract from this proposi- 
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tion to concede that the negligence of either one of them with¬ 
out the negligence of the other would alone have caused the 
death. Relations between parties may result from statutory 
provisions as well as from contractural privities. Where the 
law puts upon two persons an identical duty with respect: to 
an identical thing, their separate neglect, even if independently 
indulged, may fuse into a joint result. Certainly, this would 
be true if the two having the identical duty each charged the 
other with it, and by his obstinate neglect of his own duty, 
encouraged the other to a like willful neglect. If that could be 
proved in this case, it would undoubtedly support the allega¬ 
tions—which might otherwise be dismissed as a conclusion— 
that the neglect of the appellees was joint and several. On this 
appeal the possibility of such proof must be recognized and 
considered in this connection. 

ARGUMENT j 

I I 

The indictment relates to two different capacities. Inter- 
State Properties, Inc. was the owner of the building. Thomas 
B. Lawler was Vice President of that corporation and' engaged 
actively in the management of its affairs. Plis relation to the 
alleged fire hazard therefore is identical with that of his cor¬ 
poration, that is, owner of the building. The appellee Block 
occupied the relation of lessee. Hence, we are dealing with two 
relations, that of the owner and that of the lessee. At first 
blush it certainly seems reasonable that where two persons hold 
equal duties to prevent a dangerous condition, and where they 
both neglect their duty and each observes the neglect of the 
other and knows that, a condition dangerous to life is being 
suffered to exist day after day, if death does follow by reason 
of that condition both responsible persons should be jointly re¬ 
sponsible. The fact that either one by the exercise of lawful 
care could alone have prevented the death should not neces¬ 
sarily deprive the result of its joint cause. While a stronger 
case of joint liability would be present if the dangerous con¬ 
dition could be created only by the joint neglect of two persons, 
that does not mean that joint liability might not attach simply 
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because each of the two can singly control the situation. Cer¬ 
tainly, it is possible for two persons who are equally obligated 
to prevent a condition jointly to neglect it by the obstinate 
i refusal on the part of each to observe his separate duty, thereby 
provoking and encouraging the other likewise to neglect his 
single duty. Cf. Story v. United States, 57 App. D. C. 3. 16 F. 
(2d) 342. 

The case of United States v. Genre , 54 App. D. C. 30. 293 
' Fed. 997. is distinguishable from the present case in this re¬ 
spect: There the dangerous condition was created by a com¬ 
bination of builders and designers, each acting independently 
of the other. The dangerous condition consisted of the finally 
completed building. There was no contractural or statutory 
i duty upon any of the defendants to observe the work of the 
others, or after the completion of the building to see to it that 
it was not dangerous. In the instant case each accused had 
the duty to maintain in a safe condition a potentially danger¬ 
ous object. They were required by statute to see that this 
object did not become dangerous. After it became dangerous 
their duty was to see that it was corrected. How different was 
the liability of any one of these appellees from that of the 
architects for the Knickerbocker Theater in the Geare case, 
who were charged with the impossible task of following the 
erection of the building, which they had designed, to see to it 
| that the cumulative negligence of the succeeding operators 
should not in combination with their own negligence create 
a condition dangerous to life. 

Likewise, the case of Ainsworth v. United States, 1 App. D. C. 
51S. is distinguishable. In that case the defendants were jointly 
charged with the duty of erecting the Ford Theater building 
in a safe manner. The indictment was faulty in respects 
similar to those in the Genre case. It did not show a joint 
liability either by contract or statute. It simply stated that 
all the defendants were jointly obligated to construct a build¬ 
ing in such a way as it would not be a hazard and that they 
i all jointly neglected to do that. In the instant case the specific 
omissions of the respective appellees are fully set forth. Re¬ 
lating as they do to the identical duty with respect to the 
identical object they naturally charge all appellees in the same 
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manner. It was not the separate duty of one of these ap¬ 
pellees to construct the elevator shaft in a certain way and 
the separate duty of another to supply the materials, and: the 
separate duty of a third to supervise the construction and: the 
separate duty of a fourth to maintain the completed object 
in a safe condition. The shaft was a fire hazard by reason of 
the manner of its construction and by reason of the manner 
of its maintenance. The indictment charges that each and 
all appellees had the statutory duty to know the potential 
hazard existing, to guard against that hazard, and if it actually 
became a hazard to correct it. Their duties were identical and 
they related to the identical object. Hence, it follows that 
their neglect to perform their duties—independently indulged, 
though it might have been initially—inevitably combined to 
produce a single result for which all connected with the negli¬ 
gent maintenance should be jointly answerable. 


conclusion i 

The indictment does not-show on its face that the negligence 
which caused the death could not be joint. The Government 
should be allowed to support by proof the allegation that it 
was joint. Accordingly, the judgment below sustaining the 
demurrer was erroneous and should be reversed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

Ray L. Jenkins, 

Assistant United States Attorney , 

Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellant. 
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DISTRICT COURT OF THE UNITED STATES I 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 73917 j 

United States I 

vs. i 

Interstate Properties Inc., et al 

United States of America, i 

District of Columbia, ss : 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the above- 

entitled cause, to wit: ! 

| 

j 
i 

I 

i 


i 


(id 
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1 G. J. No. 29,514—Criminal No. 73917—Manslaughter 

Filed in open Court June 30, 1944. Charles E. 
Stewart, Clerk. 

District Court of the United States for the District of 

Columbia 

i 

Holding a Criminal Term 

i 

April Term, A. D. 1944 

I 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That on and after, to wit, the first day of October 1940, the 
defendant. Interstate Properties Inc., hereinafter referred to 
as defendant corporation, was a corporation legally established 
and existing, and that the defendant, Thomas B. Lawler, was 
an official of the aforesaid defendant corporation, to wit, the 
vice president of said corporation, and engaged actively in the 
management of its affairs; that the aforesaid defendant corpo¬ 
ration was, on and during the aforesaid time, owner of a cer¬ 
tain piece of real estate consisting of land and a brick building, 
comprising four floors above the basement, situated at 51 
Randolph Place, N. W., in the District of Columbia, and being 
then and there the owner of such land and building aforesaid, 
did then and there lease said property consisting of said land 
and building to defendant, Jacob W. Block, for use as a rooming 
house and a place of human habitation; well knowing that 
persons would live and be in and about said premises; that on 
the first day of October 1940 and on divers other days and times 
between that day and the date of the presentment of this 
indictment, at the District of Columbia aforesaid, the 

2 said defendant corporation did get, take and receive 
from the said defendant Jacob W. Block, certain monies, 

rents, profits and incomes paid to the said defendant corpora¬ 
tion, for and on account of the use of said premises as aforesaid 
and that during all of said period, on and after the first day 
of October 1940, the said defendant Jacob W. Block, being 
then and there the lessee of said premises, with the knowledge 
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and consent of the defendant corporation and the defendant 
Thomas B. Lawler, solicited, invited and permitted numerous 
persons to live in and be in and about said premises as tenants, 
roomers and occupants, and he, the said defendant Jacob W. 
Block, with the knowledge and consent of the said defendant 
corporation and the defendant Thomas B. Lawler, did use, rent, 
control, operate, supervise and manage said premises, and did 
permit said premises to be used, rented, controlled, supervised 
and managed as a rooming house and as a place of human habi¬ 
tation and dwelling for the use and convenience of certain and 
numerous persons, tenants, and occupants, some of whose 
names are to the Grand Jurors aforesaid unknown, and that 
he, the said defendant Jacob \Y. Block, did get, take, collect and 
receive from and on behalf of the aforesaid persons, tenants 
and occupants, some of whose names are to the Grand Jurors 
aforesaid unknown, certain monies, rents, profits and income 
to him paid for and on account of the use, rental and occupancy 
of said premises and parts of said premises by said persons, 
tenants and occupants. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on, to wit. the first day of October 1040, and all times 
thereafter up until the 24th day of April 1044, the said 
3 defendants, jointly, and severally, did use. keep, main¬ 
tain. manage, operate, control, and supervise the afore¬ 
said premises as a rooming house and a place of human habi¬ 
tation; that during said period of time, the said defendants, 
jointly and severally, by using, keeping, maintaining, manag¬ 
ing, operating, controlling, and supervising the aforesaid prem¬ 
ises, and by allowing, causing and permitting said premises to 
be used, kept, maintained, managed, operated, controlled, and 
supervised for the purpose and in the manner aforesaid, did 
have and assume towards said persons, tenants and occupants 
of the said premises, a legal duty to use reasonable care to keep 
and maintain said premises in a condition reasonably safe and 
appropriate for the use, comfort and safety of those persons, 
tenants and occupants in said premises. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 
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That on, to wit, the first day of October 1940, and at all times 
thereafter up until the 24th day of April 1944, the said defend¬ 
ants, jointly and severally, owed and assumed towards those 
persons, tenants and occupants of said premises and parts of 
said premises, a legal duty to use reasonable care to keep and 
maintain the said premises in a condition reasonably safe; and 
appropriate for the use, comfort and safety of the said persons, 
tenants, and occupants; and the said defendants, jointly:and 
severally, were under a duty and obligation to said persons, |ten- 
ants and occupants to observe and comply with all orders, rules, 
regulations, and ordinances duly and lawfully enacted and pro¬ 
mulgated, relating to the use. occupancy and safety of said 
building, and for the protection and safety of said persons, ten¬ 
ants and occupants, and more particularly the Building 
4 Code and the Elevator Code of the District of Columbia 
then in force and effect. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That the defendant corporation, the defendant. Thomas B. 
Lawler, and the defendant Jacob W. Block, during the period 
of time aforesaid, jointly and severally, were guilty of miscon¬ 
duct. negligence, carelessness and inattention to duty with re¬ 
spect to the aforesaid premises, in that they unlawfully had. 
kept and maintained and suffered and caused and permitted to 
be had. kept and maintained on said premises, a certain ;ele- 
vator, dumbwaiter, shaft and hoistway, extending from the 
basement of said premises to the roof, which said elevator, 
dumbwaiter, shaft and hoistway was in such a state and con¬ 
dition as to constitute a menace and a fire hazard, and to:en¬ 
danger the life, limb and safety of the persons, tenants and oc¬ 
cupants of said premises; that is to say, said elevator, dumb¬ 
waiter, shaft and hoistway was of the dimensions of. to wit, 
four foot square and extending from the basement to the roof 
of said building, and that said elevator, dumbwaiter, shaft and 
hoistway was made up of and lined from the basement to the 
roof of said building with certain materials, to wit, lumber and 
boards and scaffolding and joists held together with metal nails 
and bolts and clamps; and that said elevator, dumbwaiter, shaft 
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and hoistway was used and was by said defendants, jointly and 
severally, permitted to be used as they, the said defendants, 
jointly and severally, then and there well knew, as a receptacle 
for paper, trash and other refuse; that is to say, in respect that, 
according to the laws relating thereto, and the rules, regula¬ 
tions and orders thereunder, together with orders in- 
5 structions, findings, and directives authorized and law¬ 
fully made and issued, and made known to the said de¬ 
fendants. by the proper District of Columbia officials in pur¬ 
suance of said laws, rules, regulations, and orders, the said ele¬ 
vator, dumbwaiter, shaft and hoistway in said premises was 
required to be of fire resistive construction, but in truth and in 
fact, the said elevator, dumbwaiter, shaft and hoistway, 
through the unlawful misconduct, negligence, recklessness, 
carelessness and wilful inattention to duty by the said defend¬ 
ants, jointly and severally, was not of fire resistive construction, 
but was of inflammable material and construction, to wit, of 
wood as aforesaid, so that during the period of time aforesaid, 
the said elevator, dumbwaiter, shaft and hoistway was dan¬ 
gerous to life and limb of them, the aforesaid persons, tenants 
and occupants of said building, and not suitable for use as a 
chute and receptacle of paper, trash and other refuse as afore¬ 
said, and was hazardous, dangerous and probably and likely to 
ignite and conduct fire throughout the said premises; and the 
said defendants, jointly and severally, knew, and by the exercise 
of ordinary observation and inquiry, could have ascertained 
the same and should so have ascertained before using, keeping, 
maintaining, operating, managing and supervising said prem¬ 
ises as a rooming house, and place of human habitation; and 
which said unsuitable, dangerous elevator, dumbwaiter, shaft 
and hoistway, they, the said defendants, jointly and severally, 
notwithstanding the premises, unlawfully used, kept and main¬ 
tained and caused and suffered to be used, kept and maintained 
in and upon said premises. 

6' And the Grand Jurors aforesaid, upon their oath afore¬ 

said, do further present: 

That the said defendants, during the period of time afore¬ 
said, jointly and severally, were guilty of misconduct, negli- 
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gence, carelessness and inattention to duty with respect to the 
aforesaid premises in that they did use, keep, maintain, man¬ 
age, operate, control and supervise the aforesaid premises as 
a rooming house and as a place of human habitation,; and 
allow, suffer and permit the aforesaid premises to be used, kept, 
maintained, managed, operated, controlled and supervised as 
a rooming house and a place of human habitation and being 
then and there required as they, the said defendants, then and 
there well knew, to provide and attach to the front portion 
of said building and premises, an adequate and suitable fire 
escape and means of egress and exit for the aforesaid persons, 
tenants and occupants of said premises, did then and there re¬ 
fuse, neglect and fail to attach and provide a fire escape on 
the premises as aforesaid; that is to say. in respect thatj, ac¬ 
cording to the law’s relating thereto and the rules, regulations 
and orders thereunder, together with orders, instructions, find¬ 
ings and directives authorized and lawfully made and issued, 
and made known to the said defendants by the proper; and 
authorized District of Columbia officials, in pursuance of; said 
law’s, rules, regulations and orders, which said fire escape; and 
means of egress and exit was required and necessary for the 
protection and safety of the aforesaid persons, tenants; and 
occupants of said premises; and the said defendants, jointly 
and severally, knew, and by the exercise of ordinary observa¬ 
tion and inquiry, could have ascertained the same and should 
so have ascertained before using, keeping, maintaining, oper¬ 
ating, managing and supervising said premises as a rooming 
house and place of human habitation; and the said de- 
7 fendants, jointly and severally, notwithstanding; the 
premises, unlawfully, negligently and carelessly refused, 
neglected and failed to install, provide and affix to said prem¬ 
ises a fire escape and appropriate and satisfactory means of 
egress and exit upon the front portion of the said building and 
premises. j 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: j 

That the said defendants, jointly and severally, at the tjmes 
and places aforesaid did feloniously, wilfully, wantonly, reck- 
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lessly, and negligently operate, keep, and maintain and allow 
and cause to be operated, kept, and maintained at said premises 
in which one Audrey M. McNeeley, then and there being an 
occupant, tenant, and roomer, in disregard of the duties im¬ 
posed upon each and all of the said defendants, and without 
due care and caution and with reckless disregard for the safety 
of the said Audrey M. McNeeley; that is to say, the defend¬ 
ants. jointly and severally, then and there feloniously, wilfully, 
wantonly, recklessly, and negligently did operate, keep, and 
maintain and allow and cause to be operated, kept and main¬ 
tained the premises as aforesaid, and did fail and neglect to 
provide the said premises with adequate and appropriate pro¬ 
tection against fire, in that they, the said defendants, jointly 
and severally, did, in violation of duty and in violation of the 
laws relating thereto, and the rules, regulations and orders is¬ 
sued thereunder, and of the orders, instructions, findings, and 
directives authorized and lawfully made and issued and made 
known to the said defendants by the proper and authorized 
District of Columbia officials in pursuance of said laws, rules, 
regulations, and orders, fail to provide necessary and required 
fire escapes and other necessary and required safety de- 
8 vices, appliances, and means for the protection and safety 
of the said Audrey M. McNeeley and did fail and neglect 
to construct, alter, and repair the said elevator, dumbwaiter, 
shaft, and hoistway as aforesaid of fire resistive construction, 
and in violation of law and with careless, reckless, and negligent 
disregard of duty and of the rights of the said Audrey M. 
McNeeley. did use, keep, and maintain and cause, suffer, allow', 
and permit to be used, kept, and maintained the aforesaid 
elevator, dumbwaiter, shaft, and hoistway as a chute and 
receptacle for paper, trash, and other refuse so that, by reason 
of the defendants’ negligence, carelessness, recklessness, and 
wanton and wilful disregard of their duties and of the rights 
of; the said Audrey M. McNeeley, as aforesaid, a fire, on or 
about April 23, 1944. did start and burn in and about the said 
elevator, dumbwaiter, shaft, and hoistway, which did burn 
and consume said building and parts of said building where 
Audrey M. McNeeley then and there was a tenant and occu- 
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pant, lawfully in and upon said premises as aforesaid, whereby 
the said Audrey M. McNeeley, at the time and place afore¬ 
said did receive in and upon her head, face, neck, back, and 
other parts of her body, divers mortal burns and injuries of 
which she, the said Audrey M. McNeeley, on, to wit, the 28th 
day of April 1944, and at and within the District of Colurhbia, 
did die. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That the said defendants, jointly and severally, at the time 
and place aforesaid and in the manner and by the means afore¬ 
said, feloniously, wilfully, wantonly, corruptly, carelessly,! and 
negligently did kill and slay the said Audrey M. McNeeley; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Edward M. Curran, 

Attorney of the United States in j 
and for the District of Columbia. 

A true bill: 

Martin Norman Leese, 

Foreman. : 


In the District Court of the United States for 
District of Columbia 


the 


Crim. No. 73917 

United States 

v. 

Interstate Properties Inc., et al., defendants 
Filed July 24, 1944. Charles E. Stewart, Clerk. 

Demurrer 

Leave of Court having been first had and obtained, the de¬ 
fendants, Interstate Properties, Inc., and Thomas B. Lawler, 
by their undersigned attorneys, withdraw their respective pleas 
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of not guilty, heretofore entered herein, and for plea to said 
indictment herein, say that the same is bad in substance. 

John H. Burnett, 

John H. Burnett, 

600 F Street Northwest, 
Attorney for defendant Lawler. 
Douglas, Obear, & Campbell, 

By Edmund D. Campbell, 

Edmund D. Campbell. 

Attorneys for Interstate Properties Inc., 

A Body Corporate , 

Southern Building, Washington, D. C. 
note 

The points of law to be argued are as follows: 

1. The indictment fails to charge a crime. 

2. The indictment is vague, indefinite and uncertain. 

; 3. The indictment is duplicitous and repugnant. 

j 4. The indictment misjoins offenses. 

5. The indictment fails to charge an offense in such manner 
as to advise the defendants of the facts with which they will 
be met at the trial of the issues hereof. 

I 6. Such facts as are charged in said indictment fail to sup¬ 
port the charge of voluntary manslaughter. 

12 In the District Court of the United States for the 

District of Columbia 

Criminal No. 73917 

l 

United States, plaintiff 
v. 

Interstate Properties, Inc., et al., defendants 

Memorandum 

Morris, J. The indictment in this case charges man¬ 
slaughter against a corporation, which is the owner of the 
premises which were destroyed by fire causing the death of the 



deceased, an individual who performed certain duties on behalf 
of that corporation, and an individual who is the lessee of such 
premises. It seems clear that these parties by their very rela¬ 
tion to the deceased, who was a tenant of the lessee, must have 
had different, and not identical, duties toward the deceased. 
It would, therefore, seem to follow that a breach of such duties 
could not result from the same acts or omissions, and to charge 
them jointly with such acts or omissions offends the rule ex¬ 
plicitly laid down by our Court of Appeals in the cases of 
Ainsworth v. United States , 1 App. D. C. 518, and United 
States v. Geare, et al., 54 App. D. C. 30. Against the demurrer, 
it is argued, however, that the indictment here is not vulner¬ 
able on that score because each defendant is charged with 
severally having committed the acts or omissions. This is 
saying that, while their duties are different, the acts or omis¬ 
sions alleged to be a breach of such duties may be charged 
against each of them without revealing against which one it 
is intended to prove the critical act or-omission. 

I think a defendant charged with criminal negligence must 
be apprised of what act or omission of his constitutes a breach 
of a specific duty resting upon him. To do otherwise would 
deprive a defendant of testing by appropriate proceed- 
13 ings the question as to whether or not he is under a 
legal duty to do or not to do the acts or omissions of 
which complaint is made. It is true that there has been 
marked development in pleadings and procedure which mini¬ 
mizes the technical obstacles to a determination of the real 
issue. In the civil field a cause of action can be stated with 
far greater generality than was formerly the case, but accom¬ 
panying that development were complementary procedures 
such as liberal methods of discovery, pre-trial and other means 
of arriving at the necessary specificity before the actual trial. 
Unhappily, we do not yet have in the criminal procedures a 
comparable method, and so, in order not to do injustice, the 
indictment should inform the accused with sufficient definite¬ 
ness of what he is to meet at the trial to enable him in an 
orderly and intelligent fashion to do so; otherwise, there would 
be left to the trial court the task of disentangling from a mass 
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of accusations those which the proof show have some basis in 
law for acts or omissions of each defendant. 

I think the indictment in this case fails to identify the acts 
or omissions and duties of the several defendants sufficiently 
to enable them to be fairly tried thereon. The demurrer will 
be sustained. 

Jas. W. Morris, 

Justice. 

January 23 , 1945 . 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 8945 


UNITED STATES, Appellant , 


INTERSTATE PROPERTIES, INC., THOMAS B, 
LAWLER, and JACOB W. BLOCK, Appellees . 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLEE JACOB W. BLOCK. 


STATEMENT OF THE CASE. 

This appellee accepts the statement of the case as ap¬ 
pears in the appellant’s brief, but in addition thereto the 
Court’s attention is respectfully invited to the fact that 
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a demurrer was filed in behalf of the appellee herein by 
Samuel B. Brown, Esq., who also appeared before Mr. 
Justice Morris and argued the demurrer; that said de¬ 
murrer is a part of the record on appeal, but the appellant 
apparently inadvertently omitted it from its Brief. 

STATUTES AND REGULATIONS INVOLVED. 

The Statutes and Regulations involved are the same as 
those described in the brief of the other appellees (pp. 1 
and 2). 

SUMMARY OF ARGUMENT. 

This appellee respectfully begs leave to make the brief 
of the other two appellees a part of this brief so not to 
trespass upon the valuable time of the court with repeti¬ 
tions. This appellee will endeavor to supplement their 
brief with such observations which he in his humble judg¬ 
ment deems pertinent. In addition to the point advanced 
by the other appellees that the interests of a lessor and 
lessee of a building are not identical, that the very lease 
which by its usual conditions creates the relationship of 
landlord and tenant, and divides their duties and obliga¬ 
tions, this appellee will endeavor to show that the Code of 
the District of Columbia excludes a lessee from liability, 
civil or criminal, from erecting fire escapes, or in any other 
manner comply with any laws or regulations relating to 
fire prevention appliances, including dumb-waiters. This 
appellee also contends that no law or regulation can be 
found whereby even the owner of the building, no less the 
lessee, is required to erect front fire escapes, in addition to 
the usual existing rear fire escapes. 

Furthermore, before even an owner may be held liable 
for failing to erect fire escapes, dumb-waiters or other ap¬ 
pliances, he must be served with a notice from the Commis¬ 
sioners, which shall specify the character and number of 
fire escapes or other appliances to be provided, the location 
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of the same, and the time within which such fire escapes or 
other appliances shall be provided. The indictment is de¬ 
void of any allegation as to the service of any such notice, 
or of any allegation as to the failure of the defendants to 
comply with it within the time allowed by such notice. 


ARGUMENT. 

i 

The Joint Criminal Liability. 

The learned Court below, in it’s opinion sustaining the 
demurrer, says that 

“It seems clear that these parties by their very rela¬ 
tion to be deceased, who was a tenant of the lessee, 
must have had different, and not identical, duties toward 
the deceased. It would, therefore, seem to follow that 
a breach of such duties could not result from the same 
acts or omissions, and to charge them jointly with such 
acts or omissions offends the rule explicitly laid down 
by our Court of Appeals in the cases of Ainsworth j v. 
United States, 1 App. D. C. 518, and United States v. 
Geare , et als., 54 App. D. C. 30.” 

Very little can be added to the logical reasoning of the 
learned Judge, to whom it seems clear that there is no joint 
criminal liability. When the Court below said that the de¬ 
fendants must have had different and not identical duties 
toward the deceased, it undoubtedly had in mind the ad¬ 
mission in the indictment, that the corporation appellee was 
the lessor and that the appellee Block was the lessee. Obvi¬ 
ously the Court below could not reconcile the two state¬ 
ments in the indictment. One, that the defendant Corpora¬ 
tion “did then and there lease said property consisting of 

__ i 

said land and building to defendant Jacob W. Block” (Fol. 
1), and the second allegation that “the said defendants, 
jointly and severally, did use, keep, maintain, manage, 
operate, control and supervise the aforesaid premises as a 
rooming house” etc. (Fol. 3) Undoubtedly the Court be¬ 
low also considered the Building Code with respect to the 
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fire escapes and other fire safety appliances, including 
dumb-waiters, a part of which Code appears on pages 28 
and 29 of the other appellees’ brief. Said Code and the cases 
interpreting same, very clearly show the law to be that it 
is the owner and not the lessee who is obliged to provide fire 
escapes and other safety devices. The question as to this 
appellee’s liability will be discussed later. It is referred 
now only for the purpose of showing that the interests of 
the appellees are not identical and that the indictment fails 
to show what particular law each one of the appellees failed 
to comply with. 

The Indictment is Fatal Even if it Were Only Against 

One Defendant. 

The indictment fails to set forth facts constituting the 
crime of manslaughter or any other crime. It is conspicu¬ 
ous for it’s repetitious conclusions regarding the duty of the 
defendants to keep and maintain the premises in a condition 
reasonably safe, from Oct. 1, 1940, to April 24, 1944, and 
regarding the defendants’ duty and obligation to observe 
and comply with all orders, rules, regulations and ordi¬ 
nances, duly and lawfully enacted, relating to the use, oc¬ 
cupancy and safety of the building. Which orders, whose 
rules, w'hat regulations and ordinances and when they were 
lawfully enacted and especially what particular portion 
of the building it is referred to is not told by the pleader. 
It w'ould seem very difficult for a defendant to meet the 
charge of a serious criminal offense without being told the 
facts. In order to learn as to what law's, rules and regula¬ 
tions he violated for a period of 4 years, he w’ould have to 
ransack his records; he w’ould have to make a search and 
investigations of his former employees for four years prior 
to the indictment, and engage a lawyer to ascertain what 
law's apply to his building. 

This indictment by far fails to meet the requirements of 
the United States Constitution and the requirements 
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strongly and repeatedly urged by all the Courts of the land, 
to wit, to give a defendant a “break”; to presume him to be 
innocent prior to a trial, and to inform him in plain language 
what charge he is supposed to meet at a trial; to convey to 
him all the facts so that he might be able to convince the 
Court in advance of a trial that there is no legal charge 
against him; so that his family and he might be saved the 
apprehension, the suspense and the mental agony which 
usually follows the indictment of an innocent person; also, 
that it might save the Government and the defendantj the 
expense involved in a trial. The other appellees cite;the 
cases of Ainsworth v. United States and United States v. 
Goere. The appellant contends that those cases are not in 
point. As a matter of fact it seems there were more facts 
set forth in those indictments than in the one at bar. | In 
the Ainsworth case the indictment states that all the 1 de¬ 
fendants undertook and assumed the performance of all the 
work necessary to put up the electric plant and it was uilder 
the entire care, charge, control, management, and super¬ 
vision of the defendants, and it was their duty to so regu¬ 
late and conduct the performance of the work, as not to 
endanger the stability of the second and third floors, and to 
make the performance of the work, safe and secure, and free 
from danger to the lives of the persons in the building. The 
indictment then alleges that by reason of the negligence, 
acts and omissions, of the defendants, the accident occurred. 
The facts in the Geare case are so similar that the Court 
not only cites the Ainsworth case but concludes by saying: 

i 

“The case at bar, however, is so completely disposed of by 
this Court in Ainsworth, ct al. v. United States, 1 App. D. C. 
518, that the able opinion of the Chief Justice Alvev may 
be adopted as in every particular decisive of this case.’;’ 

In said Ainsworth case, the Court, with respect to the in¬ 
sufficiency of the indictment, says in part: 
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“It is certainly a fundamental principle in the com¬ 
mon law that every party accused of crime is entitled 
to have every essential fact that enters into the defi¬ 
nition of the offense, set forth in an indictment, with 
such full and entire accuracv, that the offense may 
judicially appear to the Court in pronouncing judg¬ 
ment therein, whether upon the demurrer or after con¬ 
viction. This is especially necessary where the act or 
omission charged as producing the injury is not in it¬ 
self necessarily unlawful, but only becomes so by 
its peculiar circumstances and relations to the result 
that follows, in the natural sequence of events. In 
such case, every matter of fact is essential to show 
the illegality of the act or neglect must be fully set 
forth, and the omission of anv fact or circumstance 
necessarv to constitute the offense will be fatal. # * 

The indictment must be certain to every intent, and 
without any intendment to the contrary; and the 
crime must be charged with such certainty and pre¬ 
cision that it may be understood by everyone, so that 
the party may know- how* to defend against such 
charge. Hence, facts, and not mere conclusions from 
facts, or conclusions of law-, must be stated.” The 
Court then quotes from the case of United States v. 
Hess, 124 U. S. 486: “The general, and with few ex¬ 
ceptions, * * * the universal rule, on this subject is, 
that all the material facts and circumstances embraced 
in the definition of the offense must be stated, or the 
indictment will be defective. Xo essential element of 
the crime can be omitted without destroying the whole 
plea. The omission can not be supplied by intend¬ 
ment, or implication, and the charge must be made 
directlv and not inferentiallv, or bv wav of recital. 
And again, in the same case, quoting from the case 
of United States v. Cruikshank, 92 U. S. 542, the Court 
says: “The object of the indictment, first, to furnish 
the accused with such a description of the charge 
against him as will enable him to make his defense, 
and avail himself of his conviction or acquittal for 
protection against a further prosecution for the same 
cause; and, second, to inform the Court of the facts 
alleged, so that it may decide whether they are suffi¬ 
cient in law- to support a conviction, if one should be 
had. For this, facts are to be stated, not conclusions 
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of law alone. A crime is made up of acts and intents; 
and these must be set forth in the indictment with 
reasonable particularity of time, place and circum¬ 
stances.” Authorities to the same effect could be 
added to an indefinite extent, but it is unnecessary.” 


Other pertinent facts of said opinion are quoted in the 
brief of the other appellees, pages 9-10. 

The cases are innumerable which hold, as this Court does 
that the object of the indictment is to furnish the accused 
with such facts as will enable him to make his defense, and 
avail himself of his convictions or acquittal for protection 
against further prosecution for the same cause. The in¬ 
dictment at bar fails to charge the defendants with specific 
acts or omissions. It alleges that the defendants failed to 
provide fire escapes “and other necessary and required 
safety devices, appliances and means for the protection and 
safety of the said Audrey McNeeley.” It would be a diffi¬ 
cult if not an impossible task indeed for any defendant to 
guess what other necessary and required safety devices, 
what other appliances, and what other means he was re¬ 
quired by law to do, but did not do, in order to enable him 
to make his defenses. Indeed it would be impossible for the 
accused to impugn any further indictment and to defend 
any subsequent prosecution, for some other omission with 
respect to the safety of the building, in the face of this 
indictment which charges with the omission to comply with 
other necessary and required safety devices without speci¬ 
fying them. 

* o 


The Dumb-waiter in the Building was Lawfully 

Constructed. 

There seems to be no law against the kind of dumb-w’aiter 
that w’as in the building. It must have been originally con¬ 
structed with the approval of the District of Columbia offi¬ 
cials. The Court may almost take judicial notice of the fact 
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that there were thousands oi' buildings in the District of 
Columbia with dumb-waiters similarly constructed. The 
indictment alleges that the dumb-waiter was used in viola¬ 
tion of the “Elevator Code.” The other appellees show 
conclusively in their brief that said “Elevator Code” or 
“Elevator Regulations” does not apply and has not been 
intended to apply to apartment houses. It may be em¬ 
phasized that the definition of a dumb-waiter given in said 
Elevator Regulations (p. 14), distinctly states: “which is 
hsed exclusively for carrying freight,” whereas the indict¬ 
ment truthfully alleges (p. 16 Appellant’s brief) that the 
dumb-waiter in this house was used “as a receptacle for 
paper, trash and other refuse.” 

The Elevator Code itself tells the “purpose” for its 
adoption. It is quoted on the second page of the Appellant’s 
supplemental memorandum that the purpose of the regula¬ 
tions of the Elevator Code “is to prescribe rules necessary 
to safeguard the lives, limbs and health of the workers con¬ 
cern ed in the installation, operation, and maintenance of 
such elevators, escalators and dumb-waiters, and the gen¬ 
eral public riding thereon.” 

In 1878 (20 Stat., 131), Congress authorized the Commis¬ 
sioners, and directed them to make and enforce such build¬ 
ing regulations as they may deem advisable. The Com¬ 
missioners thereupon established the Building Code, which 
covers all rules and regulations appertaining to all sorts of 
buildings, including apartment houses; and provides rules 
and regulations with respect to the construction and main¬ 
tenance of every part thereof. 

It was in 1887 (24 Stat. 131), nine years after the adop¬ 
tion of the aforementioned Statute, when Congress author¬ 
ized the Commissioners to regulate the construction of ele¬ 
vators. It would be an unnatural act on the part of Con¬ 
gress to require the Commissioners to insert rules in the 
Elevator Code, which has nothing to do with either the con¬ 
struction or maintenance of apartment houses, appertain- 
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ing to dumb-waiters in apartment houses, when such regu¬ 
lations were already provided for in the Building Code, 
where it properly belongs. 

The language in the Report for the Committee on the Dis¬ 
trict of Columbia recommending the adoption of said Eleva¬ 
tor Regulation, (H. B. 10900, 1887) leaves no doubt that 
Congress intended said law to apply to freight and pas¬ 
senger elevators and not to waste receptacles. The j Re¬ 
port says: 

“In view of the constant hazard of life attendant 
upon the careless or unskilled construction and opera¬ 
tion of elevators, the Committee have deemed it wise to 
vest, somewhere, authority to supervise and control 
both the construction and operation of them, to j the 
extent, at least, of providing as far as may be for the 
safety of the Citizen. And they conclude that the Dis¬ 
trict Commissioners ought to be clothed with such 
authority.” 

j 

Furthermore, even if it should be assumed for the sake 
of argument only, that the Elevator Code does apply, then, 
as quoted in said supplemental memorandum of the ap¬ 
pellant (end of p. 2 and top of p. 3), the hoistway of existing 
dumb-waiters intended under said Code, are not required to 
be of fire-resistive construction, unless the building inspec¬ 
tor deems it essential. In Note 1, on page 3 of said sup¬ 
plemental memorandum the appellant states that “the. in¬ 
dictment alleges the defendants were appropriately ad¬ 
vised that their hoistway must be made fire resistive. (See 
lines 8 and 9 et seq., of indictment, page 16, appellant’s 
brief). With due respect to the District attorney, no such 
allegation can be found. There seems to be alleged only a 
conclusion with respect to general laws, rules, regulations 
and orders, whereby “the said elevator, dumb-waiter, shaft 
and hoistway in said premises was required to be of fire 
resistive construction.” So, while the very provision of the 
Elevator Code, quoted by the appellant, if applied at all, re- 
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quires only the hoistways be made fire resistive, the indict¬ 
ment makes a sweeping charge of not complying with laws, 
regulations, etc., with respect to fire resistive elevators, 
dumb-waiters, shafts and hoistway. 

Furthermore, there is no mention in the indictment about 
any inspector ordering the owner to do anything. There is 
no allegation of service of any written notice upon the 
owner as required by Rule 7 (p. 5) of the Elevator Code. 
There is no allegation that the notice, if any there was, 
specified the time of compliance as required by said Rule 7; 
nor when such time expired. Perhaps the time had not yet 
expired on the date of the accident. It would therefore 
seem erroneous to state that “the indictment alleges that 
defendants were appropriately advised that their hoistway 
must be made fire resistive. ’ ’ 

The appellee will take the liberty of discussing further 
and cite authorities, respecting the requirements of notice, 
as a condition precedent to the owner’s liability, in the fol¬ 
lowing subject appertaining the fire escapes. 

There is no Allegation in the Indictment that the Appellees 

, were Ordered to Erect Front Fire Escapes or Any 
Other Kind. 

The indictment does mention something about violations 
of the Building Code. But the Code contains over four 
hundred pages including 1942 amendments, and covers a 
multitude of provisions with respect to the erection of build¬ 
ings. It even has provisions regarding show windows, 
stores, market sheds, restaurants, offices, loft buildings, 
schools, theatres, churches, and many other kinds of struc¬ 
tures too numerous to mention. It would indeed be beyond 
the ability of any defendant, even if he be endowed with the 
mental faculties of a genius, to scrutinize the entire Build¬ 
ing Code, and put his finger down on certain sections and 
say to himself, “These are the ones I must be accused of.” 
If the defendant should even put his finger on the Fire 


i 
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Escape Act, and say: “ It is true an2t indictment alleges; the 
violation of a lot of laws, rules and regulations, but this 
Fire Escape law must be the one I am accused of because 
the indictment does speak about not having front fire 
escapes, and said part of the Act even provides for dumb¬ 
waiters.” If that be so, if the pleader relies solely upon 
the law with respect to fire escapes (and the Elevator Code), 
then the indictment seems to be fatal, among others, for; the 
following reasons. I 

As already stated, there seems to be no provision in; the 
Building Code for the erection of front fire escapes. The 
provision in Section 101 of said Code, under the heading of 
“Fire Escapes,” only states that one or more suitable'fire 
escape connecting with each floor above the first floor shall 
be provided. The indictment does not allege that there 
were no fire escapes at all connecting with each fioor above 
the first one. It states repeatedly that there were no 
FRONT fire escapes. It therefore must be assumed that 
there were the usual rear fire escapes. 

I 

No Proper Allegation of Any Notice. 

But even if that vital point should also be overlooked, 
even then the indictment is faulty, as there is no proper 
showing that the fire escape law was violated by the de¬ 
fendants or either of them. Under said Building Code, .the 
provisions of wdiich, with respect to fire escapes and dumb¬ 
waiters, w’ere followed from the District of Columbia Code, 
there are important provisions which would seem to be un¬ 
questionably indispensable conditions precedent to the re¬ 
quirement of the owmer to erect fire escapes, or any other 
appliances enumerated in the Building Code, wfliich,; of 
course, includes dumb-waiters, for Section 5-305 of the Dis¬ 
trict Code, provides for elevator shafts in houses, and Sec. 
5-312 provides that “the term elevator shaft includes a 
dumb-v’aiter shaft.” (The sections referred to herein are 
identical with the law contained in the Building Code). 
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Sec. 5-308 prescribes a penalty for violating the fire 
escapes and safety provisions laws, including dumb-waiters, 
after notice from the Commissioners to comply with the law. 

Sec. 5-309 provides that the Commissioner’s notice shall 
specify the character and number of fire escapes, or other 
appliances, the location and the time within which it shall be 
provided. It says: 

“The notice from the Commissioners requiring the 
erection of fire escapes and other appliances enumer¬ 
ated in this Act shall specify the character and number 
of fire escapes or other appliances to be provided, the 
location of the same, and the time within which said fire 
escapes or other appliances shall be provided, and in 

no case shall more than ninetv davs be allowed for com- 

*• • 

pliance with said notice unless the Commissioners shall, 
in their discretion, deem it necessary to extend their 
time.” 

The indictment is devoid of any mention of any notice 
served by the Commissioners upon the owner or any one 
else, in the manner provided in Sec. 5-310, or in any other 
planner, requiring the erection of front fire escapes or any 
Other kind of fire escapes, dumb-waiters, or anything else. 
There is no mention of any notice specifying the character 
and number of fire escapes, or the character of any dumb¬ 
waiter. There is no mention of any notice served showing 
the location where it should be erected. No mention of any 
notice served which provided the time within which the work 
shall be done. The indictment further fails to state the 
time allowed for compliance with the notice (assuming for 
the sake of the argument that a notice was served) and when 
such time expired, whether it had expired prior to the date 
of the accident, and whether such time was extended. 

Instead of apprising the defendants of those pertinent 
facts, the indictment is conspicious with its conclusions such 
as the defendants “could have ascertained the same and 
should have so ascertained,” an obligation not imposed 
upon an owner by law. 

I 

I 


I 
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The case strikingly in point is Moore’s Victoria Theatre 
Co . v. District of Columbia, 55 App. D. C. 46. It Con¬ 
clusively affirms the appellees’ contention that the require¬ 
ments provided in the Code with respect to notice, etc., are 
conditions precedent to the liability of the owner. The suit 
was by the District of Columbia against the Theatre Co., 
and the United Cafeteria Co., Inc., one of the tenants in the 
building. This Court reversed a decree granting an in¬ 
junction against the cafeteria. The bill was founded on the 
provisions of the said fire escape Act. This Court reviewed 
Sections 1, 2, 9, 10, 11 and 12 of the Fire Escape Act of the 
Building Code, and says in part: 

“Among other things the bill alleges that the building 
w'as subject to the provisions of said satutes; that it 
was not equipped with fire escapes and other appliances 
therein mentioned; that the defendants were notified on 
dates that were more than ninety days before the bill 
was filed ‘by the building inspector of the District of 
Columbia’ to erect certain fire escapes and other protec¬ 
tive fire appliances (describing the same in detail and 
indicating the location) in said building, and that the 
defendants had neglected and refused so to do, because 
of which an injunction was prayed for under Section 12 
of said original Act. It contains no allegation that fhe 
Commissioners of the District had taken any action 
whatever with regard to fire escapes and other fire pro¬ 
tection appliances mentioned in Sections 1 and 3 of the 
Act of 1906, or that they had made any determination 
with reference thereto as provided in said sections,;or 
had given or caused to be given any notice to the ap¬ 
pellant or other defendants regarding the same. * * * 
“Any fair interpretation of the two statutes taken as 
a whole, leads to the conclusion that Congress intended 
that as an indispensible prerequisite to any proceeding 
under the Statute, whether criminal, in equity or other¬ 
wise, the Commissioners of the District of Columbia, 
must first determine ‘the character and number of fire 
escapes or other appliances to be provided, the location 
of the same, and the time within which said fire escapes 
or other appliances shall be provided. ’ Section 10. 
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‘ ‘ This is but to say that any person who may be pro¬ 
ceeded against under the Act is entitled to know the 
determination of the Commissioners, and to have notice 
as to what is required of him by them before he can be 
penalized in criminal proceedings, enjoined in equity, 
or assessed a tax for work done upon his property. It 
is obvious that, when so notified, he may desire, and the 
Statute contemplates that he shall have the opportunity, 
to provide and install the required fire protection him¬ 
self. But the bill contains no allegations as to proceed¬ 
ings by the Commissioners, which are heretofore men¬ 
tioned as prerequisite in any proceedings in the Court 
of equity. 

“When we turn to the record of the evidence, the 
only thing that relates to this phase of the case is the 
testimony of the Building Inspector of the District of 
Columbia, and his testimony goes no further than to 
state ‘that the Commissioners passed an order which 
the witness served’ upon the defendants in the manner 
he described. There is nothing in the evidence tending 
to show that the Commissioners had made the deter¬ 
mination required by the Statute, or that they or the 
witness had notified the defendants of such determina¬ 
tion, or that in fact it was, assuming one might have 
been made.” 

Although the above case was a civil one, the Court says 
that the same rule of law would apply to a criminal case. 
Indeed, it seems to be fundamental that an indictment 
charging one with a crime, especially for criminal negligence 
in omitting to do something, should be made more definite 
and certain than a complaint in a civil suit. But even in a 
Civil suit an insufficient complaint is demurrable. An in¬ 
dictment is handed down by a Grand Jury to whom a de¬ 
fendant can not go to ask for a bill of particulars, to have 
tliem explain what they meant by certain conclusions con¬ 
tained in its indictment. 

“A bill of particulars, not having been made by a 
Grand Jury on oath, can not cure the failure of the 
indictment to sufficiently inform the defendant of the 
charge against him, and does not usurp any of the func- 
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tions of the Grand Jury, for it is not part of the indict¬ 
ment or of the record and is not open to demurrer, but 
by Statute may be read in connection with the indict¬ 
ment.” (Joyce on Indictments, Sec. 326). 

The Indictment Indubitably Lacks Sufficient Facts to Con¬ 
stitute Any Kind of a Crime Against This Appellee.; 

Even if it should be concluded by any stretch of the 
imagination that the indictment is sufficient as far as the 
charge of the Fire Escape Act is concerned, even then, there 
would seem to be no doubt that it can not be made to apply 
to this appellee. As already stated, the law T eliminates a 
lessee from the requirement to erect fire escapes, dumb¬ 
waiters or any other fire resistive appliances. The said Act 
(Ch. 3, District of Columbia Code) places that duty solely 
upon the owner of the building. It distinctly provides: j 

“That it shall be the duty of the owmer entitled to the 
beneficial use, rental or control of any building * # * to 
provide and cause to be erected and fixed to every such 
building one or more suitable fire escapes, * * *.” 

That the same provision applies to dumb-waiters is evi¬ 
dent from the fact that Section 5-309 of said Chapter, speak¬ 
ing regarding the giving of notice by the Commissioners to 
the owner, refers not only to fire escapes but distinctly says, 
“and other appliances enumerated in this Act”; and Sec¬ 
tion 5-10 likewise refers to the owner only, while providing 
a remedy in case of a refusal by him to comply with the re¬ 
quirements provided in said notice. 

The original Act did make it the duty of the “owner, 
lessee, occupant or person having possession, charge; or 
control” of the premises to provide fire escapes and to per¬ 
form all other acts mentioned in said chapter, but all per¬ 
sons besides the owner were omitted by the 1934 amend- 

I 

ment. 

In the Moore case cited above, this Court held that the 
cafeteria, a tenant in the building, was not required to erect 
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fire escapes, etc. It cites the case of Goldwyn Distributing 
Corp. v. Carroll, 51 App. D. C., which likewise held that the 
obligation to erect fire escapes rests only upon the owner and 
not the lessee. The Court further held that the tenant could 
not even voluntarily erect fire escapes and recover therefore 
from the landlord. The Court says in part: 

“It was he (landlord) and not the tenant who was 
subject to the penalty of the act, and the tenant could 
suffer no legal prejudice by the owner’s failure im¬ 
mediately to comply with its provisions. Had the Com¬ 
missioners sought an injunction to restrain the use and 
occupation of the building, it would have been the duty 
of the owner to defend the suit and protect his tenant, 
but we need not determine here what the rights of the 
tenant would have been had the owner failed in this 
i regard. At all events, when appellant, in advance of 
a determination of the question of the legal necessity of 
a fire escape, erected the escape and foreclosed that 
question, his act was that of a mere volunteer and the 
trial Court was correct in sustaining the demurrer.” 

The Case$Cited by Appellant. 

The cases cited by the appellant do not seem to apply at 
all; not on the question of misjoinder of parties, or the 
insufficiency of the indictment as a whole. They surely do 
not seem to apply to this appellee who has attempted to 
show herein conclusivelv that even if every doubt be given 
in favor of the indictment, there would still be no lawful 
charge against the appellee, as the law explicitly excludes 
him from liability. 


CONCLUSION. 

This appellee therefore respectfully begs to join the other 
appellees in the conclusion that this case should either be 
affirmed or the motion to dismiss the appeal should be re¬ 
considered and granted. 


Jacob W. Block, 
Defendant in Proper Person. 
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Statement of the Case 


B. 


These appellees accept the statement of the case found 
in appellant’s brief. 

Statutes and Regulations Involved 

The attention of the court is called elsewhere in this brief 
to provisions of the District of Columbia Fire Escape Act 
of 1906, as amended. The important provisions of this 

1 a 






2 


Act are Title 5, Sec. 301, as existing at the time of the 1940 
Code, and Title 5, Sec. 317, adopted by the Amendment of 
December 24, 1942. Copies of these Sections of the Act are 
found in the appendix. 

Reference is also made elsewhere in this brief to certain 
provisions of the regulations of the District of Columbia 
entitled “Building Code” and “Elevator Regulations.” 
These references are so numerous that no attempt is made 
to outline them here. 

Summary of Argument 

There are three parties named in the indictment, each 
with a separate and distinct criminal liability: (1) the In¬ 
terstate Properties, Inc., a corporation, and the owner of 
certain described property in this District, (2) Thomas B. 
Lawler, the vice president of the corporation, who was en¬ 
gaged actively in the management of the affairs of the cor¬ 
poration, and (3) Jacob W. Block, to whom the corporation 
leased the building and who rented rooms in the building 
to the deceased and to other persons. 

We will not quarrel with the contention that the mere 
fact of the making of the lease may be sufficient, as against 
a demurrer, to charge the corporation with a duty to one 
not privy to it. However, more than the mere fact of leas¬ 
ing must be alleged in order to make the charge sufficient 
as against the vice president of the corporation, who is a 
legal stranger to the tenant of the lessee. 

Without either a description of the “affairs” of the cor¬ 
poration or a description or designation of the vice presi¬ 
dent’s duties respecting such “affairs”, the bare allegation 
that Lawler was “engaged actively in the management of 
its affairs” casts neither the burden of acting nor the duty 
of acting on Vice President Lawler insofar as he, the legal 
stranger to the tenant, is concerned. The act of criminal 
negligence being the failure or omission of the corporation 
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to comply with statutory law or regulations thereunder, 
there must be an allegation showing either (1) that by 
reason of some named and specified activity (over and 
above “engaged actively”) or (2) that by reason of the 
named and specified character of the business in which the 
corporation w r as engaged, Lawler, as an officer of the cor¬ 
poration was duly and legally bound to prevent, ward off, 
or obviate the failure or omission of the statutory or regu¬ 
latory duty of the corporation. Otherwise, the tenant of 
the lessee remains a legal stranger to Lawler and the in¬ 
dictment clearly fails to allege any scienter whatsoever as 
to Lawler. j 

There is no allegation in the indictment either (l) 1 set¬ 
ting forth the individual duty of Lawler, as an officer of 
the corporation, to comply with such statutes and law's, and 
to see to the compliance therewith by the corporation or 
(2) charging that the omission and failure of Lawler so to 
act, under such an imposed duty, constitutes criminal negli¬ 
gence toward the deceased. 

The relative responsibility of Lawler to do an affirmative 
act, in order to prevent an omission of either such duty, is 
not alleged. 

To charge a lessor and its vice-president with criminal 
liability to the lessee’s tenant, without sufficiently charging 
a joint act, the indictment must allege some fact which dis¬ 
closes a duty of the lessor and its vice-president over and 
above the duty imposed by the common law. 

The indictment alleges that the corporation leased the 
building to Block. Notwithstanding that allegation, it is 
charged that the lessor and the lessor’s vice-president: had 
the legal duty of managing and controlling the building. 

The indictment does not charge the defendants with 
homicide w'hile unlawfully operating the building as a room¬ 
ing house. In that respect their acts, as alleged, were 
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perfectly lawful. The criminal negligence alleged was in 
omitting a duty to comply with the building and elevator 
regulations of the District and the statute law. The indict¬ 
ment does not sufficiently allege the acts of the corporation 
and Lawier which constituted either a joint failure to act 
or an improper joint performance of their duty. 

The indictment charges the defendants with violations 
of all law^s and all regulations respecting the building winch 
'jvas rented to Block. Aside from the statutory law^s, the 
building regulations consist of 359 pages of printed ma¬ 
terial and the elevator regulations of 151 pages. 

In charging omissions of the elevator regulations, the 
indictment alleges that by reason of such regulations, the 
defendants owed a duty to the occupants of the rooming 
house. On the contrary, those regulations explicitly limit 
the safeguards therein provided either (1) to workmen 
on the elevator or dumbwaiter or (2) to passengers thereon. 

The-elov a ter— r e gul a tion s —furt h er pr o vi de -that dumb¬ 
waiters are not included in elevators^-^Plre'Indictment 
charged that there was^ieJaeistTCayTn the building. There¬ 
fore , thex £--*»etriTf^^ have been both an elevator and a 
f g a mbwait e r in - thoono hoistway . T bat-charge-i&duplicitous. 

The elevator regulations define a dumbw'aiter as being 
a hoisting and lowering mechanism with a car the floor area 
of wrhich does not exceed 9 square feet, etc. The indictment 
charges that the dumbwaiter was 16 feet square. 

The elevator regulations were effective July 1,1939. Rule 
401 thereof provided that hoistways for dumbwaiters 
erected thereafter should be fire-resistive. Rule 402 thereof 
provides that the hoistways of existing dumbwaiters should 
be of fire-resistive construction only in the event that the 
Inspector of Buildings found that fire-resistive construc¬ 
tion w’as essential for the protection of the occupants of 
the building. The indictment does not allege whether the 
building was erected before or after 1939. There is no 
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allegation in the indictment that the Inspector of Buildings 
made a finding that the hoistway in question was not suffi¬ 
cient protection for the occupants of the building. 

In order to charge an act of omission by the defendants, 
under the elevator regulations, the indictment should have 
alleged either that the hoistway should have been fire-re¬ 
sistive, or that, if not fire-resistive, the building inspector 
found its construction to be inadequate for the protection 
of the occupants of the building. j 

The indictment should have substantially charged the 
foregoing provisions of the Elevator Regulations in order 
to properly set forth the omissions of the defendants. They 
are essential elements of the offense. A trial court would 
be compelled so to charge a jury. 

The indictment charges omissions to comply with the 
so-called Fire-escape Act. That Act was enacted in 1906, 
amended in 1934, and again amended in 1942. The original 
Act and the first amendment expressly define the duties 
of owners and users of property with respect to fp’e 
escapes and safety provisions. They also permitted the 
making of regulations thereunder by the Commissioners ;of 
this District. The amendment of 1942 authorized said 
Commissioners to promulgate regulations respecting fire 
escapes and safety provisions and expressly repealed all 
Acts, parts of Acts, and regulations inconsistent with tliat 
amendment. The indictment charges a violation of all of 
those Acts and the regulations thereunder, without advising 
the defendants which Act, amendment or regulation the 
government relies upon. 

The indictment alleges that the building consisted of fqur 
stories. Under the amendment of 1942, the District Com¬ 
missioners promulgated a regulation exempting four story 
buildings from complying with the fire-escape provisions 
of the Building Code. The indictment fails to allege any 
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facts putting the defendants out of the pale of such 
exemptions. 

The facts constituting the essential elements of omissions 
of duty by the defendants do not appear in the indictment. 

The defendants cannot ascertain from the indictment 
what law, what regulation or what evidence the government 
relies upon and expects to prove at the trial of the issues 
of this case. 

The appellees ask for reconsideration of their Motion to 
Dismiss this appeal. 

ARGUMENT 

The Joint Criminal Responsibility 

At the outset, we must disabuse the Court’s mind as to 
the parties before the Court and their relative responsi¬ 
bility for the act of unlawful homicide charged in this 
indictment. 

The appellant asserts that: ‘‘Although the indictment 
names three defendants, only two capacities enter into it” 
and again that: “The indictment relates to two different 
capacities.” 

With those statements, the appellees Interstate Proper¬ 
ties, Inc., and Thomas B. Lawler (hereinafter referred to 
as the corporation, Lawler, or the defendants), cannot 
agree. 

There are three defendants, three capacities and three 
different capacities. 

The indictment charges that the corporation owned cer¬ 
tain property which it “did then and there lease” to the 
defendant Jacob W. Block. The corporation was the land¬ 
lord and Block was the tenant. It then became necessary to 
set forth some fact from which the conclusion could be 
fairly drawn that there was a duty cast upon Lawler, either 
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by the common law, the statute law or the municipal 
regulations. 

The “affairs” of the corporation are not set out in the 
indictment. For aught that appears, the corporation could 
have been engaged in “affairs” utterly foreign to the leas¬ 
ing or rental of buildings; and the demise of the particular 
building here named could have been an isolated,—indeed, 
the only,—act of leasing of property in which the corpora¬ 
tion ever engaged. Of course, such failure is not essential 
to the sufficiency of the indictment, insofar as the corpora¬ 
tion is concerned. I 

But, the criminal responsibility of Lawler must be clearly 
stated. To say that Lawler was “engaged actively in the 
management of its (the corporation’s) affairs”, is but ! to 
allege that Lawler was occupied, engrossed, or, that he 
busied himself in, the affairs of the corporation (what¬ 
ever they may have been), in a diligent, industrious, 
vigorous or bustling manner. 

The indictment is devoid of any allegation of fact, from 
which it could fairly be concluded that Lawler had a duty 
to perform any given act. 

To allege that Lawler was “engaged actively in the 
management” of the “affairs” of the corporation, that he 
knew that the premises were leased to Block, and that Block 
rented the premises to tenants cast no common law duty 
upon Lawler, because the corporation leased the premises 
to Block. In such instance, the lessor is absolved of any 
common law liability; and Lawler is thereby also absolved 
of any common law duty. Lawler v. Capital City L. Ins . 
Co., 62 App. D. C. 391, 68 F. 2d 438. 

However, the pleader does not rest his case solely on a 
common law duty. The indictment then charges Lawler 
(without stating how he is resopnsible) with the violation 
of “all orders, rules, regulations and ordinances” pertain- 
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mg to the premises. That certainly is a charge of the very 
greatest generality. 

It not having been alleged that Lawler was the manager 
of the affairs of the corporation insofar as the relation of 
the corporation and the premises were concerned, a charge 
that Lawler had the duty of seeing to it that the corpora¬ 
tion complied with the statute law or the municipal regula¬ 
tions as they pertained to the premises, was a bare legal 
conclusion of the pleader. 

The relative responsibility of Lawler to act , to see that 
the corporation complied with the statute or the regula¬ 
tion does not appear at any place in the indictment. 

Of course, an officer of a corporation is criminally liable 
for the criminal acts of a corporation, especially where the 
corporation performs or engages in a criminal act. But, 
when the criminal negligence of the corporation consists of 
an act of omission, the officer of the corporation is crimi¬ 
nally liable only when a criminal charge has been laid in 
an indictment which sets forth facts from which the con¬ 
clusion can be reasonably drawn that the officer had a named 
or given duty to see to it that the corporation did not violate 
the law, but, that notwithstanding that duty, such officer 
negligently failed to see that the law was complied with. 

In any event, where the charge of involuntary man¬ 
slaughter is made against several persons, either natural 
or artificial, the respective and relative duties and respon¬ 
sibilities of each person must be alleged clearly and specif¬ 
ically in the indictment. 

! In Ainsworth v. United States, 1 App. D. C. 518, four 
persons were indicted for an omission or neglect of duty 
which caused the death of another. The cause of death was 
the change or alteration attempted to be made in the in¬ 
terior foundations of “Ford’s Old Theater”, for the pur¬ 
pose of placing electrical machinery in the building, which 
latter caused the collapse of the floors and walls. 
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The demurrer to the indictment, which had been over¬ 
ruled by the trial court, was sustained by this court. The 
court, after stating certain fundamental principles respect¬ 
ing the sufficiency of an indictment, said, p. 526: 

Now, in reading this indictment, the question natu¬ 
rally presents itself, how were the defendants joined 
and united in obligation to adopt the necessary means 
to avoid the disaster that occurred? The answer to 
this question ought to be plainly and explicitly fur¬ 
nished by facts set forth in the indictment. It must not 
be left to inference, or be averred as a mere conclusion 
from primary facts, or as a conclusion of law from such 
facts. But the facts to show the relation of the defend¬ 
ants to the work, and what participation each of them 
had or should have exercised in directing, regulating 
and conducting the work, to justify the charge against 
them all, • • • should all have been set forth in the 
indictment. It is true, it is alleged, that the four de¬ 
fendants undertook and assumed the performance of 
all and every part of the work, and were concerned, in 
the performance of the same, and that they had entire 
care, charge, control, management and supervision of 
the work. But these are simply general conclusions 
stated from precedent facts—the conclusion drawn 
from such facts by the pleader. The facts should be 
stated upon the face of the indictment, that the court 
could, by legal construction, determine whether there 
was a joint duty created and imposed upon all the de¬ 
fendants alike; and whether the culpable negligence, 
either of commission or omission, was of a nature to 
involve all the defendants in its criminal consequences, 
as a joint commission of crime. It is very clear the 
obligation to perform the duty alleged, must be shown 
by appropriate averments of fact, to have rested on all 
the defendants alike. • * • 

2. The next question is, whether the indictment 
charges a definite duty upon the defendants, and gives 
them notice of the act of negligence of which they are 
charged. 
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# * • It is not charged or shown what relation 

each of the defendants bore to the work in the building, 
■whether they were, or either of them was, architect, 
builder, contractor, superintendent or laborer on the 
work. It is not charged or shown that defendants were 
present, supervising and directing the work; or how or 
in what right or capacity it was their duty to have 
directed and controlled the same. As we have already 
said, facts must be averred on the face of the indict¬ 
ment, to show that there was, in legal contemplation, 
a common or like personal duty on the part of each of 
the defendants; and the facts averred must not only 
show the neglect of that duty, but to make the party 
guilty of it liable to the charge of felony, such neglect 
must have been personal, and the death that ensued 
must have been the immediate and direct result of that 
personal neglect of duty. 

Under the charge in the indictment at bar, Lawler could 
have been “ over-actively” engaged in the management of 
the rental affairs of the corporation, of its financial affairs, 
of its realty development affairs and of many other affairs 
of the corporation too numerous to mention. 

Undoubtedly, the pleader intended to allege that the duty 
of Lawler, as vice president of the corporation, was either 
the entire and exclusive control and management of corpo¬ 
rate affairs, or the control and management of the corpo¬ 
rate affairs directly pertaining to responsibility for viola¬ 
tion of municipal ordinances. Neither of those allegations 
appear in the indictment. 

There is no proper charge of knowledge or scienter as 
to Lawler; there is no charge that Lawler was the actual, 
present and efficient actor behind the corporation, insofar 
as the management of the premises in question is con¬ 
cerned. 

In United States v. Geare, 54 App. D. C. 30 (293 F. 997), 
several persons were indicted for involuntary manslaughter 
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because of the death of a certain named person in the col¬ 
lapse of the Knickerbocker Theater. The lower court sus¬ 
tained a demurrer to that indictment and this court: af¬ 
firmed. There, as here, the pleader charged several people 
with joint criminal liability. We find the following lan¬ 
guage of this Court at p. 32 ct seq., of the opinion: 


“At the outset we are confronted with the misjoinder 
of parties defendant. It is alleged that the defendants 
undertook and assumed jointly to construct the build¬ 
ing and the particular part each was to perform is then 
set out. One was to furnish the steel and one the 
cement, etc., one to draw the plans, one to superintend 
the construction, and another to construct the work. 
Just in what way the one furnishing the steel could be 
responsible for the neglect of the others, and vice versa, 
does not appear. No joint contract is set out. Indeed, 
the only inference to be drawn from the indictment is 
that each one contracted individually to form his par¬ 
ticular part of the work. 


“It is elementary that, before one defendant cam be 
held responsible for the criminal neglect of another, 
the connection or joint character of the undertaking 
must clearly appear. In the indictment there is 
nothing to show such a joint undertaking as would im¬ 
pose upon each of the defendants a personal duty |and 
responsibility in respect of the entire undertaking.! It 
is not sufficient to establish merely the common pur¬ 
pose (o construct the theater building, but the under¬ 
taking must be such that the negligence of one will be 
imputable to all the others. 

“ ‘When certain persons combine to perform certain 
acts and some of them combine with others engaged in 
totally different acts, though all may have a similar 
general purpose in view, it is error to join them in an 
indictment.’ Wilson v. United States, 190 Fed. 427, 
436, 111 C. C. A. 231, 240.” ! 


No contract is set out, and no facts 


leged from which joint liability can be inferred. 
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This brings us to the second branch of the case, the 
failure of the indictment to state facts sufficient, if 
true, to establish criminal negligence. The negligence, 
here sought to be charged against these defendants, 
* occurred while they were engaged in the performance 
of lawful acts. In such cases the indictment must set 
out with the utmost clearness the facts upon which 
criminal negligence is predicated . In this the present 
indictment is lacking. Indeed, it fails to meet any of the 
established rules of criminal pleading. An indictment 
should contain every essential fact necessary to clearly 
define the crime, and the offense sought to be charged 
should be set out with sufficient accuracy and complete¬ 
ness to support a judgment, either upon demurrer or 
conviction. It is true that the indictment charges the 
defendants collectively with undertaking and assuming 
to construct and erect the building, and to plan, de- 
• sign, fabricate, and furnish materials therefor, and 
that in so doing they unlawfully, feloniously, and care¬ 
lessly failed and neglected to perform their separate 
assumptions and obligations in a careful and skillful 
manner. But these are merely conclusions of the 
pleader. Nowhere does it appear in what particular 
the cement, or brick, or steel work was defective; nor 
does it appear in what respect the plans and specifica¬ 
tions and superintendence or inspection of the work 
contributed to the accident. (Italics supplied.) 

In the indictment at bar, there is not so much as an in¬ 
tendment that Lawler’s duty was either that of superin- 

t 

tending the affairs of, or the buildings belonging to, the 
corporation, or that of inspecting the buildings of the cor¬ 
poration in order to see to it that the corporation complied 
with the laws and ordinances of this District. It does not 
appear in this indictment how Lawler is or can be held 
responsible for the failure of the other two defendants to 
comply with the laws, regulations, ordinances, etc., of this 
District. 
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From the indictment, as a matter of law, all three of the 
defendants w T ere engaged in a lawful enterprise, namely, 
renting property and rooms. There is no charge, there 
could be no charge, in the indictment that the act of rent¬ 
ing property, or rooms, was unlawful simply because the 
defendants did not comply with the statute law or the 
municipal orders, regulations, directives, etc., which are 
pleaded. The gist of the charge as laid in the indictment 
is the omission to perform a legal duty created by statute 
law and municipal regulations. Therefore, it was essential 
to plead the factual, relative, individual responsibility of 
each defendant. I 

Homicide by Negligent Omission to Perform a Legal Duty 

The indictment charges that the defendant corporation 
leased certain property with a building thereon to the de¬ 
fendant Block. That was lawful. It also charges th&t 
the defendant Block, with the knowledge and consent of 
the lessor and the defendant Lawler, rented rooms in the 
building. That was lawful. The indictment then attempts 
to charge all three of the defendants with certain negligent 
omissions to perform certain legal duties imposed upqn 
the defendants by the municipal regulations and statute 
law, from which a death resulted. | 

In such a case, the indictment must charge not only the 
duty which was neglected and improperly performed, but 
it must, also, clearly set forth the acts of the defendants 
which constitute the failure to perform or in the alterna¬ 
tive, the improper performance by the defendants. 

The leading case on the requisites of an indictment for 
involuntary manslaughter is People v. To\wnscud, 2JfL4 
Mich. 267 (1S3 N. W. 177, 16 A. L. R. 902). At p. 273 of 
the opinion, w r e find: 

To make the information for involuntary man¬ 
slaughter good it must allege that the accused was in 
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the commission of some unlawful act or negligently 
doing some act lawful in itself, or by the negligent omis¬ 
sion to perform a legal duty, and that death resulted 
therefrom. The distinction between involuntary man¬ 
slaughter while perpetrating an unlawful act not 
amounting to a felony and the offense arising out of 
some negligence or fault in doing a lawful act in a 
grossly negligent manner and from which death results 
must be kept in mind upon the question of pleading. 
In the former case, it is sufficient to allege the unlaw¬ 
ful act with sufficient particularity to identify it and 
then to charge as a consequence the defendant caused 
the death of the deceased, and there is no need to aver 
in detail the specific acts of the accused; but in case of 
manslaughter committed through gross or culpable 
negligence while doing a lawful act, the duty which 
was neglected or improperly performed must be 
charged as well as the acts of the accused constituting 
failure to perform or improper performance. 

To same effect: 

States v. Miller, 119 Or. 409, 416, 243 P. 72, affirmed, 
273 U. S. 657, 47 S. Ct. 344, 71 L. Ed. 825; 

People v. Wardell, 291 Mich. 276, 289 N. W. 328; 
Shelton v. State, 209 Ind. 534,199 X. E. 148; 

Salamy v. State, 117 Tex. Cr. R. 465, 37 S. W. 2d 1028. 

The deficiencies of the indictment in this respect are 
plain. 

The indictment alleges that all three of the defendants, 
jointly and severally, “did use, keep, maintain, manage, 
operate, control and supervise the said premises as a room¬ 
ing house”. By the very terms of the indictment, itself, 
that was a legal impossibility. After the corporation had 
leased the entire premises to Block and had parted with 
the possession thereof, neither the corporation nor Lawler 
had any control over the building. 
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It is, indeed, difficult to keep pace with the changing con¬ 
tentions of the pleader! 

In like manner, the pleader alleges that the three defend¬ 
ants, jointly and severally, by reason of the last foregoing 
allegation “did have and assume towards” the tenants of 
Block a duty to keep the premises safe for said tenants. 

Heaved on Olympus tottering Ossa stood; 

On Ossa Pelion nods with all his wood. 1 

However, one of the most amazing allegations follows 
the foregoing allegation. The defendants are next charged 
with the duty of seeing to the safety of Block’s tenants 
“more particularly” because of the “Building Code and!the 
Elevator Code of the District of Columbia.” There is a 
volume of municipal regulations put out by the District of 
Columbia government which is called a Building Code. It 
consists of some 359 pages. Maybe that is what the govern- 

i 

ment means. We can only speculate. There is xo sucit 
document in this District, of which counsel are advised, 
which is called or termed an “Elevator Code.” There is 
a volume of 151 pages which is called “The Elevator Regu¬ 
lations of the District of Columbia.” Just by chance, that, 
perhaps, could be the “Elevator Code,” or, is it? 

Omission to Comply With the Elevator Regulations; 

The defendants, jointly and severally, are then charged 
with maintaining an “elevator, dumb-waiter, shaft and 
hoistway” in violation of “the laws relating thereto, the 
rules, regulations and orders thereunder, together with 
orders, instructions, findings and directives authorized and 
lawfully made and issued, and made known to the said de¬ 
fendants, by the proper District of Columbia officials in 
pursuance of said laws, rules, regulations and orders.” 

i 
! 

i 


1 The Odyssey, Bk. XI, 1. 3S7 (Pope transl.). 



18 


■ Rule 402 thereof is as follows: 

Non-Fire-Resistive Hoistways (Existing Installa¬ 
tions Only). 

a. The hoistways of existing dumb-waiters shall not 
be required to be of fire-resistive construction unless, 
in the judgment of the inspector of buildings, such con¬ 
struction is essential for the protection of the occupants 
of the building in which such dumb-waiter hoistway 
may be located. 

The defendants are not advised as to whether the shaft 
was erected after 1939 and should have complied with Rule 
401, or whether it was an “existing installation” and the 
defendants should have complied with Rule 402. If Rule 
402 applies, the defendants are entitled to know whether 
the government expects to prove that the inspector of build¬ 
ings found the shaft to be improper. The conclusion of the 
pleader that the shaft was unsuitable and improper is of 
no avail. 

The pleader should have charged at least one fact which 
* would identify the instrumentality which the Elevator 
Regulations required to be maintained in a given manner. 
Moreover, the failure of the indictment to allege (1) that 
hoistway was either “fire-resistive” or “non-fire-resis¬ 
tive”, and (2) that, if the hoistway was “non-fire-resis¬ 
tive”, the action of the building inspector required it to be 
“of fire-resistive” construction, was fatally defective. (Cf. 
Lyons v. Davis, 08 App. 1). C. 192, 9”) F. 2d 103.) 

In Kirsner v. State, — Md. —, 36 A. 2d 538, the court 
sustained a demurrer to an indictment which charged the 
•' defendant with violation of a Health Ordinance. We con¬ 
cede that that was an indictment for a substantive offense, 
but the case is cited because the court held that when the 
Commissioner of Health -was required by the ordinance to 
give notice to abate a nuisance, such notice and failure of 
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the defendant to comply with it had to be pleaded; that 
such notice and failure to comply was a material allegation, 
the absence of which vitiated the indictment. The court 
said, p. 542: 

i 

i 

* • • From the quoted provisions it seems clear 

that the criminal responsibility of either owner or occu¬ 
pant of the property is predicated upon notice from 
the Commissioner of Health to remedy the condition 
complained of and upon the failure of the owner or 
occupant to comply with said notice or order. In any 
criminal proceeding against the owner of property, 
under this ordinance, it is, therefore, necessary to al¬ 
lege in the indictment that notice was given by the 
Commissioner of Health and that the owner failed to 
comply therewith. (Italics supplied.) 

i 

Therefore, the failure to allege that the action of the in¬ 
spector of buildings resulted in an order which brought the 
hoistway within the provisions of Rule 402, supra, was 
fatal to the indictment. The defendants are entitled to be 
advised of what the government expects to prove in order 
that they may properly prepare their defense. We should 
not be forced to speculate whether we should be prepared 
to meet one set of facts or the other. 

! 

To this point, we also cite: Eaton v. State, 162 Ind. 554, 
70 N. E. 814, where the indictment charged involuntary 
manslaughter while the defendant was engaged in the act 
of aiming a pistol at the deceased. The act of aiming a 
pistol at another was made a misdemeanor, only when the 
act was done ‘ 1 purposely. ’ ’ The indictment failed to charge 
that the aiming of the pistol was done purposely. The 
court held the indictment insufficient for failure to include 
that element of the misdemeanor. 
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Omission to Comply With the Fire Escape Act 

This indictment also endeavors to charge a violation of 
the so-called Fire Escape Act. (Title 5, Sections 301 to 
324, D. C. Code, 1940, as amended.) The original Act 
(Title 5, Sections 301 to 316, D. C. Code, 1940), expressly 
defined the duties of owners and users of property with 
respect to fire-escapes and safety provisions, and expressly 
described the character of the buildings affected by the Act. 
That Act also permitted the making of regulations there¬ 
under bv the Commissioners of this District. 

•/ 

The entire Act, as amended, does not appear in the D. C. 
Code. Sections 1 to 7 of the Act of Congress, December 24, 
1942, 56 Stat. 1083, ch. 818, appear in the Code as secs. 
5-317 to 5-323. Sections 8 and 9 of the Act appear only in 
a foot-note. 

Sec. 5-317, D. C. Code, 1940, provides: 

The Commissioners of the District of Columbia, for 
protection against fire, are hereby authorized, after 
public hearing, to promulgate regulations to require 
the owner entitled to the beneficial use, rental, or con¬ 
trol of any building now existing or hereafter erected, 
other than a private dwelling, which is three or more 
stories or over thirty feet in height, or is used as a 
hospital, school, asylum, sanitarium, convalescent 
home, or for similar use, or as a place of amusement, 
public assembly, restaurant, or for similar use, to pro¬ 
vide, install, and maintain sufficient and suitable means 
of egress, guide signs, guide lights, exit lights, hall 
and stairway lights, standpipes, fire extinguishers, 
alarm gongs and striking stations, and such other ap¬ 
pliances as the Commissioners may deem necessary 
for such buildings. 

Sec. 8 of the Act, 56 Stat. 1085, provides: 

All Acts, parts of Acts, and regulations promulgated 
thereunder inconsistent with this Act are hereby 
repealed. 
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It thus appears, from reading them that many parts of 
Secs. 5-301 to 5-316, D. C. Code and of the municipal regula¬ 
tions are repealed. 

Yet the indictment charges that the defendants violated 


all of the laws and regulations in effect from October 1, 
1940 to April 24,1944 (app. 16-17). 

Are the defendants to be compelled to select the parts 
of the former Acts and of the regulations which their coun¬ 
sel think and believe are now in force and effect, or are the 
defendants entitled to be advised as to what parts of the 
former Act and the Act of 1942 and what regulations the 
government intends to rely upon? We submit that weiare 
entitled to know what laws and regulations the government 
relies on as being now in effect, in order that the defendants 
may be advised by the Court, before trial, whether the gov¬ 
ernment’s contentions are correct, and in order that the 
defendant may be advised what they need to disprove or to 
explain at the trial of the issues of this case. 

Now*, the indictment also alleges that the building which 
Block rented to roomers w’as one “comprising four floors 
above the basement” (app. 13). Therefore, the building 
w’as not in excess of four stories in height. 

On May 28, 1943, the Commissioners of the District of 
Columbia, pursuant to the Act of Congress, supra, enacted 
the following: 


That under the authority of Public Law S38, 77th 
Congress, approved December 24, 1942, the Commis¬ 
sioners, after public hearing, hereby adopt as regula¬ 
tions under said Act all of Chapter VI and Sections 701 
and 702 of Chapter VII of said Building Code of the 
District of Columbia. Words used in said regulations 
w’hich are defined in Section III of Chapter I of said 
Building Code shall be construed according to the defi¬ 
nition in last mentioned section. i 

During the period of this emergency and not i to 
exceed six months thereafter, the following modifica- 


i 
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lions of the D. C. Building Code shall be applicable to 
existing buildings only: 

(a) If a building is not in excess of three stories, 
and is used as a lodging, rooming or boarding house 
as defined in the Lodging, Rooming and Boarding 
House Regulations, existing exits shall be considered 
as sufficient and suitable means of egress, and no fire 
protective appliances will be required. In determin¬ 
ing the number of stories as here used, a basement 
or cellar shall not be counted a story. 

(b) If a building not in excess of 4 stories in height, 
is used as a lodging, rooming or boarding house, and 
no part of the fourth story is used for habitation, and 
the occupant submits an affidavit that it will not be 
so used, the provisions of sub-paragraph (a) above 
will apply. 

At no place in the indictment is it alleged that the fourth 
story of the premises leased by Block were “used for 
habitation.” Of course, we do not contend that the very 
words of the regulation must be pleaded. But we do in¬ 
sist that their substance must be pleaded. The bare allega¬ 
tion that the building was one “comprising four floors 
above the basement” is insufficient to charge that the bene¬ 
ficial owner failed to meet the requirements either of the 
statute, or the regulations thereunder. The charge in the 
indictment must, with definiteness and certainty, advise 
the defendants that they were within that class of persons 
who were required to do some act or take some stated 
action. 

On the other hand, we must admit that there is an in¬ 
tendment, from which such allegation could be inferred. 
But, as the Court said in Ainsworth v. United States, supra, 
at p. 524, (quoting from United States v. Hess, 124 U. S. 
4SG): 

i 

* * * No essential element of the crime can be 

omitted without destroying the whole pleading. The 
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omission cannot be supplied by intendment, or implica¬ 
tion, and the charge must be made directly and i not 
infercntially, or by way of recital. j 

That part of the paragraph of the indictment appearing 
at pp. 17-18 of the appendix completely fails to charge any¬ 
thing. It alleges: 

That the said defendants, jointly and severally; at 
the times and places aforesaid did feloniously, wil¬ 
fully, wantonly, recklessly, and negligently operate, 
keep, and maintain and allow and cause to be operated, 
kept, and maintained at said premises in which one 
Audrey M. McNeelev, then and there being an occu¬ 
pant, tenant, and roomer, in disregard of the duties 
imposed upon each and all of the said defendants, and 
without due care and caution and with reckless dis¬ 
regard for the safety of the said Audrey M. McNeelev; 
# * • 

That is unintelligible. It does not make sense. The 
defendants are not told what it is that they feloniously, 
willfully, etc., kept, maintained, etc. 

In State v. Smith , 66 Mo. 92, the Court held the indict¬ 
ment charging manslaughter, when engaged in an unlaw¬ 
ful act, insufficient. What was said concerning the indict¬ 
ment in that case is certainly applicable here. P. 9S: 

* * * It (the indictment) is very verbose, con¬ 

taining a great deal which might have been omitted, 
and many times repeating what it would have been suf¬ 
ficient to state once, but amid all its verbosity and 
prolixity, we fail to discover essential averments that 
could have been made in very few words. 

In Hillin v. State, 123 Tex. Cr. R. 22, 23, 57 S. W. 2d 
843, 844, we find: 

The indictment charges J. 0. Morgan and appellant 
jointly with causing the death of Sterling Copeland; 
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it being averred, in substance, that appellant and Mor¬ 
gan were in the performance of an unlawful act. Ap¬ 
parently, the pleader attempted to charge that the un¬ 
lawful act was a misdemeanor, as it is averred that 
appellant and Morgan unlawfully obstructed State 
Ilighwav No. 2 in llill Countv. Without setting out 
the indictment, it is observed that it is not clear 
whether a violation of article 784, P. C., or section 10 
of article 827a, 1932, Cumulative Annual Pocket Part 
of Vernon’s Annotated Penal Code is charged. Arti¬ 
cle 784, supra, among other things, denounces as a 
misdemeanor the act of wilfully obstructing any pub¬ 
lic road, etc. Section 10 of article S27a, supra, declares 
it to be a misdemeanor for any person to park or leave 
standing any vehicle, whether attended or unattended, 
upon a paved or improved main-travelled portion of 
any highway, outside of an incorporated town or city, 
when it is possible to park or leave such vehicle stand¬ 
ing olT the paved or improved or main-travelled por¬ 
tion of such highway. Further, it is provided in such 
section that in no event shall any person park or leave 
any standing vehicle, whether attended or unattended, 
upon any highway, unless a clear and unobstructed 
width of not less than fifteen feet upon the main- 
traveled portion of said highway opposite such stand¬ 
ing vehicle shall be left for free passage of other 
vehicles thereon, nor unless a clear view of such vehi¬ 
cle may be obtained from a distance of 200 feet in 
each direction upon such highway. 

We are constrained to agree with appellant’s con¬ 
tention that the motion to quash should have prevailed. 
Art. 414, C. C. 1\, requires that the offense be set 
forth in the indictment in plain and intelligible words. 
Pinchard v. State, 54 S. W. 2d 110. All that is essen¬ 
tial to constitute the offense must be explicitly charged 
and can not be aided by intendment. Middleton v. 
State, 25 S. W. 2d 614, and authorities cited. We are 
unable to reach the conclusion that a presumptively 
innocent man could ascertain from the indictment 
whether the unlawful act was the wilful obstruction of a 



25 


highwa}' or the parking of automobiles in a manner 
denounced as a misdemeanor in article S27a, supra, i 

j 

The vagaries and uncertainties of the indictment at par 
are on a par with those cited in the last case, above. 

It would not have been impossible, or even difficult, to 
have set out the acts or omissions, by proof of which a con¬ 
viction is asked for. The prosecuting officer must know 
what those acts or omissions were, and it would be Un- 
reasonable and unjust to have the defendants in igorarice 
of them until the date of trial, when, if they had been spread 
on the record, they could be disproved or satisfactorily 
explained. 

The judgment of the lower court, sustaining the demurrer 
to the indictment, should be sustained. j 


The Motion to Dismiss the Appeal 

Counsel realize that the Court has adversely passed upon 
appellee’s motion to dismiss this appeal. But, we feel that 
the Court, in pitching its decision on a rule particularly 
applicable to civil cases, mistakenly credited counsel with 
laxitv in failing to file the motion before the record in this 

V w 

case was tiled. I 

It will be borne in mind that, on September IS, 1945, 
appellant’s counsel was directed by the Court to show 
cause, within ten days, why this appeal should not be 
dismissed. j 

Counsel for the appellees awaited the response of the 
appellant’s counsel to that directive in order that appellees 
might take such action as was proper. Except upon hear¬ 
say that, in camera, and without the presence of appellee^’ 
counsel, some explanation was made to the Court, the ap¬ 
pellees do not know how appellant answered the directive. 
The appellees were not afforded an opportunity to file any 


I 
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motion until after the Court had permitted the filing of 
the record. 

The appellees relied upon the law as applicable to crim¬ 
inal eases in matters of this nature. They had in mind, 
particularly, the rule as stated in Gallagher v. United 
States, (C. C. A. 8), 82 F. 2d 721, which was cited as au¬ 
thority by this Court in Jorrns v. Irvin, 72 App. D. C. 170, 
171, 114 F. 2d 45S, 459, (where the motion to dismiss was 
filed after the record was filed in this Court). 

AYe then and we do now regard the Gallagher case, supra, 
as holding that it is the duty of the Court, not just that of 
counsel, only, to enforce the Criminal Rules of the Supreme 
Court and to insist that criminal records be filed promptly, 
otherwise, the penalty of dismissal is to be imposed. 

In Gallagher v. United States, supra, the bill of excep¬ 
tions was filed in the Court of Appeals nearly six months 
after the time permitted by legal extensions. 

The Court said, p. 721: 

# # • AYe are met on the threshold, however, 

with the contention of appellee that we are not, under 
the law and the lately promulgated rules of the Supreme 
Court, permitted to examine the bill of exceptions in 
this case, because it was not filed in the time pro¬ 
vided by the rules mentioned. 

And, at p. 722 of the opinion the Court said, concerning 
this contention of the appellee: 

The object and purpose of the grant of power by 
the Congress to the Supreme Court to make the rules, 
and the purpose and intent of the rules themselves, 
were to expedite the hearing of criminal cases on ap¬ 
peal, and in our opinion it is the plain duty of the 
Courts to enforce these rules, so that the purpose of 
the Congress may be carried out. For if this duty is 
not done by the Courts, the passage of the statute (28 
U. S. C. A. S723a) and the adoption of the rules will 
have been vain and futile acts. (Italics supplied.) 



It follows that the transcript of record, to which reference 
is necessary in the review of each and all of the errors 
charged, having been untimely filed, may not be con¬ 
sidered. See: Anno. 129 A. L. R. 733. 


Conclusion 

We respectfully submit that this case should either be 
affirmed, or the motion of appellees to dismiss the appeal 
should be re-considered and granted. 

Edmund D. Campbell, 
Attorney for Interstate Properties, Inc. 
John H. Burnett, 

Attorney for Thomas B. Lawler. \ 
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APPENDIX 

i 

Extracts from Fire Escape Acts 

Sec. 5-301 [25:294]. Fire escapes required on certain 
structures—Exceptions. 

It shall be the duty of the owner entitled to the bene¬ 
ficial use, rental, or control of any building three or more 
stories in height, constructed or used or intended to be 
used as an apartment house, tenement house, flat, room¬ 
ing house, lodging house, hotel, hospital, seminary, acad¬ 
emy, school, college, institute, dormitory, asylum, sani¬ 
tarium, hall, place of amusement, office building, or store, 
or of any building three or. more stories in height, or over 
thirty feet in height, other than a private dwelling, in 
which sleeping quarters for the accommodation of ten or 
more persons are provided above the first floor, to provide 
and cause to be erected and fixed to every such building 
one or more suitable fire escapes, connecting with each 
floor above the first floor by easily accessible and unob¬ 
structed openings, in such location and numbers and of 
such material, type, and construction as the Commissioners 
iof the District of Columbia may determine; except that 
buildings designed and built as single-family dwellings, 
and converted to use as apartment-houses, in which not 
more than three families reside, including the owner or 
lessee, or rooming-houses in which sleeping accommoda¬ 
tions are provided for less than ten persons above the first 
floor, not more than three stories nor more than forty feet 
in height, and having a total floor area not more than three 
thousand square feet above the first floor, shall be exempted 
from the provisions of this section; and except that build¬ 
ings used solely as apartment-houses, not more than three 
stories nor more than forty feet in height, so arranged that 
not more than five apartments per floor open directly, 
without an intervening hall or corridor, on a fire-resistive 
stairway, three feet or more in width, enclosed with ma¬ 
sonry walls in which fire-resistive doors are provided at 
all openings, shall be exempted from the provisions of this 
section. (Mar. 19, 1906. 34 Stat. 70 ch. 957, §1; Mar. 2, 
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1907, 34 Stat. 1247, cli. 256G, §1; June 4, 1934, 48 Stilt. 

843, cli. 388.) | 

! 

Sec. 5-317. Means of egress and fire safety appliances 
required in certain public buildings. 

The Commissioners of the District of Columbia, for 
protection against fire, are hereby authorized, after public 
hearing, to promulgate regulations to require the owner 
entitled to the beneficial use, rental or control of any build¬ 
ing now existing or hereafter erected, other than a private 
dwelling, which is three or more stories or over thirty feet 
in height, or is used as a hospital, school, asylum, sanitarium, 
convalescent home, or for similar use, or as a place of 
amusement, public assembly, restaurant, or for similar use, 
to provide, install, and maintain sufficient and suitable 
means of egress, guide signs, guide lights, exit lights, hall 
and stairway lights, standpipes, fire extinguishers, alarm 
gongs and striking stations, and such other appliances as 
the Commissioners may deem necessary for such build¬ 
ings. (Dec. 24, 1942, 56 Stat. 1083, cli. 8*18, § 1.) 

Note: Section 8 of act Dec. 24, 1942, cited to text, pro¬ 
vided: “All Acts, parts of Acts, and regulations promul¬ 
gated thereunder inconsistent with this Act are hereby 
repealed.” 
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